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TEST FOR MENTAL CAPACITY
 
Re C (Adult: refusal of treatment) [1994] 1 All ER 819 
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LAWYERS

GUIDELINES FOR CAPACITY ASSESSMENT
 



     

                     
       
               
     
                     

                     
           

                     
                 
               
     

         
        
       

CAPACITY ASSESSMENT FOR
 
LAWYERS
 

•	 A solicitor cannot be retained by a client who does not 
have a mental capacity. 

•	 There is a legal presumption of capacity unless the 
contrary is shown. 

•	 Whether a client does have capacity is a matter of law 
and it should be borne in mind that different levels of 
capacity are required for different activities. 

•	 If there is doubt about a client's mental capacity it may 
be advisable, where possible, to seek an opinion from 
the client's doctor having explained to the doctor the 
relevant test of capacity. 

Law Society of Hong Kong 
Guide to Professional Conduct 
5.01(4) Freedom to accept instructions 



     

 
           
       

           

   
             

       

   

       

CAPACITY ASSESSMENT FOR DOCTORS
 

• Before assessment 
– Obtain information from lawyers regarding the 
legal test to be satisfied 

– Obtain information required for conducting the 
assessment 

– Optimize the setting 
• Assess at the best time of the day 

• Assess in a comfortable environment 

• Consider home assessment 

• Consider withholding sedating medications 



     

 
       

 

       
     

   

   

         

         

CAPACITY ASSESSMENT FOR DOCTORS
 

• During assessment 
– Full medical and psychiatric history 

– Current medications 

– Cognitive assessment, which may include: 
• Mini Mental State Examination 

• Clock drawing test 

• Frontal lobe tests 

– Make full notes of the assessment 

– List out reasons for your conclusion 



 

     
 
         
   
 
 

 
 

     

RECOMMENDED READING
 

•	 Written for doctors 
and lawyers 

•	 Cited by courts in HK 
and the UK 

•	 Topics covered: 
–	 Financial affairs 
–	 Testamentary capacity 
–	 Criminal 
–	 Litigation 
–	 Contract 
– Refusal of medical 
treatment 
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